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Tgrr #?ta Uqla gen, 3iznarara-Ill irgirc grl ult pe Irr i
[lira: fhIa
Arising out of Order-in-Original No GNR-STX-DEM-DC-03-2016 dated 11.03.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

aicf1wpaf /~ cjj"f "llll -q-cf -ci-w Name & Address of The Appellants/Responde.nts

M/s. Gemstone Glass Pvt. Ltd.

0

0

gr r4ta arr srig€a ft anfqUfr qTf@ea»rt at 31lfu;r Pl9~Rsla WPR ~ cf)x "ffq)ffi %:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

· following way :-

tar zcca, Ur zyca vi hara rat#tu =nn@raw at r@le--
' Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrm:r~. 1994 ~ tTRT 86 cf) 3Rf1IB 31lfu;r atf u l u raft
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa fr fl # grcn, sur zc vi hara sr4)hr mrnf@rat 3i.2o, q +ea z1Raza
'c6A.Jl\3U-s, ~ ~. 3-li5l-Jctlis!lct-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

. (ii) 3r9lat1 +znznf@ear al ff)u 3rf@,fu, 1994 at err 86 (1) cf) 3Rf1IB 31lfu;r
~ Pllll-Jlq(1"1, 1994 k Ru 9(@) siafa ReufRa mrf ~--ET- 5 ll "'cfR >lftr:rr ll ~ "GlT
htft gs rr fr 3re fasg or@ta l nu{ srl fi hf mft afeg
(si ya m1fr uR itfl) alt re # fr en i znznferaw a Irr4ls fr &, a@f # RR
7a6~a er j# ura4ls ran fhzrmm aifha ?a rue u # set ara #t

, +=rrl, 6llTG'J" ~ +=rrT 3ITT" "c1llTllT ·TIT ifT T; 5 GTg zuT Ura a % qi T; 1000/- #tr 3rt
"ITT11T I ui hara #l i, an at iT 3ITT" C'fTITTIT ·TIT #fIT Tg 5 Gld IT 50 c7lg# "ITT m ~
5000 I- t#t"f!" ~ "ITT1ft I uej hara at air, ans ) iT 3ITT" C'fTITTIT ·Tur ujfn qg 6o Garg zu
Ura vnar ?& azi T; 1000o / - t#t"fl" ~ mrft' I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
· Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in

· the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcffir:r~.1994 cffr mxr 86 cffr GT-ITT (2) siafa 3r4ta para Para4), 1994 fzm 9 (2) #
3iafa ferffRa n q..7 6t ur aif gd s# mer lga, a€tr sr zge/ mgr, a#a Gnr ye
(3r9lea) # arr a ufzii (s h ufra uf gin) sit mgr/arr nga rerar g 3rgaa, ta snr gen,
ar4tat1 znrnf@raw at am4ea ma #a fer a gg ti vi braa ycn a/ sga, #ht snr ye gr

,: qiRa net #t 4Ra urn zhft I

-» 37aarf zrg fas arraqan fa=th (i. 2) 3f@1fG, 2014 h 3rareqafitar4tr7f@rat aqr
f@arrfl rare srsffvi arftcataramigt
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /

' Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zrenizif@era urzurau yc arf@rfu, 1975 cffr mTI tR 3rgqat--1 siafa fuffRa fagra mr?gr ya
era TT@rant# arr t ,R u Xii 6.50/- 'Cffl cITT "ll llll<'lll ~ fucR '<'1'1TT 6l"lT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
· shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. fr zrea, nra year vi aras 3rft#tu mznf@raw (arffaf@e) Rura8), 1982 aff qi arr via@ra mat
<ITT flfAi~c'I ~ qffi" f.n:li:rr cffr 3lR aft ear 3naff fut Gar ?1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar res, #ctr 3era srca vi +hara 3r4ttzr ,f@raw (ale4a) # i;rfa' 3ftftm t" mirnr #~ 3c'ttra' ~Wcli.:, .:, .:,

37f@0fGG, &&yy Rt arr 34 h 3iaifa facarrier-) 3rf@Ga av(&g st vi€zn vs) fecis: e€.ec.2&g t Rt
fa=arrarf@fer, e&& #t arr cs # iaaars at aft ararrme, aarrefaa#r arera-frsir+Gr 3rearf&," ~ "ar fasr urr #siriasrar #rsaart 3raf@ er rf@raatswt arf@rsar gr
~3c'ttra'\Wcli trcr~ t" 3-@ota'" 3=fTiJf i%"tr ilTV arcs few snf@ck

(il um 11 t # siaifa fGuifa va ,.,,
!'
·r.
l
·I
l
!t

0

0

#adz sa r t are oJ"ITTf mt
~ .;r,i:ri ~<lcl-llclt>1l <11" ~ 6 t" 3-@ota' ~~

(ii)

(iii)

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~~-.~~r <11" gfa- 3r4tr ,if@rawra amar sgf rca 3rrar arc# zIT qCJs fac11faa ~m 3=fTiJf i%"tr ilTV.:, .:,

~Wcli <11" 10% srararar3l arzi#arav fa ellfaa ~ 'cl6f qCJs t° IO% 9rarar#Rt srraj.:, .:, .:, ~
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER-IN-APPEAL

This appeal has been filed by Mis Gemstone Glass Pvt Ltd., Plot No.23/E, GIDC

Estate, Kadi, Mehsana, Gujarat (hereinafter referred to as "the appellant") against Order-in

Original No.GNR-STX-DEM-DC-03/2016 dated 11.03.2016 (hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner of Central Excise, Kadi Division

(hereinafter referred to as "the adjudicating authority").

2. Facts of the case is that based on audit objection raised by the jurisdictional Central

Excise & Service Tax Audit officers, a show cause notice dated 30.11.2015 was issued to the

appellant for non -payment of service tax amounting to Rs.48,510/- incurred towards

Technical Consultancy Fee service from Mis Bottero Armando Italy & Falomi Gianfranco

SR., Italy, for the period from 2011-12 and 2013-14; that in terms of provisions· of

Notification No.30/2012-ST dated 20.06.2012, the appellant had not discharged the said

service tax on such service as a recipient of service. Vide the impugned order, service tax

amounting to Rs.48,150/- with interest was confirmed and also imposed penalty of

Rs48,s10-. The appellant has paid the service tax amount demanded with interest.

3. Being aggrieved, the appellant had filed the instant appeal on the grounds that they

had inadvertently missed to pay the service tax in question and on pointed out by the officer,

the same was paid by them with interest; that in terms of Section 73 (3) and 76(1) of Finance

Act, 199, no penalty is imposable and the proceedings thereof shall be deemed to be

concluded. Since there was no mala fides intention or mens rea in the instant case, provisions

of Section 78 (1) of FA invoked is incorrect. The appellant has relied on case laws in support

of their arguments.

0 5. I have carefully gone tlu·ough the facts of the case and submissions made by the

¢

4. Personal hearing in the matter was held on 09.01.2007. Ms. Pooja M Shah, Chartered

.Accountant appeared on behalf of the appellant and reiterated that the appellant had paid duty

with interest; therefore, no penalty is imposable.

appellant in the appeal memorandum as well as at the time of personal hearing. At the outset,

I observe that there is, however, no dispute regarding payment of service tax on the service

rendered by the appellant during the relevant period. The service tax in dispute with

appropriate interest was paid by the appellant before issuance of show cause notice. The only

dispute remaining is regarding imposition of penalty under Section 78(1) of Finance Act,

1994.

6. The adjudicating authority has imposed penalty of Rs.48,150/- under the Section ibid

on the grounds that the appellant has short paid the amount in question by reason of fraud,

collusion, willful misstatement or suppression of facts with an intention to evade the service

tax as they have not disclosed the receipt of payment to the authority in any way including in

periodical returns. On the other hand, the appellant has stated that they had inadvertently l
missed the payment in dispute and correct by them whenjt-@Pigg!into the notice.

Therefore, no penalty is imposable as per provisions of Se.7tiJ>rf1/72,(~}?.f, E~~aipf Act.
, «a. \°8'»+ Si

"~ cc . , l , ). > :3J . ;& so, Siv·:S '.-~c ,_,>
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7. I observe thaflhe service tax amounting to Rs.48,150/- due for payment was pertaining to

the period 2011-12 and 2013-14 and found as short paid by the Audit Officer, while scrutinizing

the records of the appellant in the year 2015 only. In other words, the said due amount could

have been escaped from payment, if the departmental officers had not audited the records. The

argument of the appellant that the payment of service tax towards the service. in question was

missed by mistake is not justifiable and cannot be acceptable, looking into the facts that the case;

that the taxable income was reflected in their records in the year 2011-12 and also in the year

2013-14 and being a established manufacturer, escaping from payment of tax twice cannot be

ignored in the shade of by mistake, but avoiding payment by knowing the facts. In this case, the

appellant has paid the service tax in question only after it was brought into notice by the

department officers. In the circumstances, I do not find any merit to interfere the facts narrated

by the adjudicating authority regarding suppression of facts involved. In the circumstances, the

appellant's request for concluding the case in terms of Section 73(3) of the Finance Act has

rightly rejected by the adjudicating authority.

9. The appellant has relied on case law viz., CCE,ST Indore V/s ZYG Pharma Pvt Ltd [2016

(3) TMI 618 -Tri Del] and M/s Hiduja Foundries [2016 (4) TMI 768-Ti Chennai]. The case law

cited by the appellant is not applicable to the instant case, looking into the facts of the case. In

the said decision, it was held that the assessee was submitting their monthly returns, clearly

showing availment of the impugned credit and it is incorrect to say that it did not disclose the

fact of availment of Cenvat credit on the impugned goods. In the instant case, the appellant was

not filing their ST-3 return for the service in dispute and the details of amount received towards

the said service was noticed only during the course of audit of records.

8. I observe that the adjudicating authority has imposed penalty of Rs.48,510/- and further

reduced 50% of the said amount, as per amended provisions of Section 78 of Finance Act.

Looking into the facts and circumstances of the case as discussed above, I do not find any merit

to interfere in the impugned order with regard to imposition of penalty also.

9. In view of above discussion, I reject the appeal filed by the appellant. 3i4"1c>lcfkl~ Gffic';crf

#rt w{ 3r4hitar furl 3uhatfm srar1 The appeal filed by the appellant stands

£ ·

0

O

disposed of in above terms.

Attested

2 "·+13ozoi.%ll
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.
To
M/s Gemstone Glass Pvt Ltd.,
Plot No.23/E, GIDC Estate, Kadi,
Mehsana, Gujarat

a8y2
(3ar gin)

3rg (3rfter -I)
Date: 31/01/2017
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Copy to:-

5
F No.V2(MRS)16/STC-III/16-17

p

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4. The Assistant Commissioner, Central Excise, Mehsana Division.
5.-Guard file.
6. P.A.




